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miles from Jersey City within twenty years from date." Within five months 
he became interested in a competing business located in the same city. 
Held (Pitney, Ch., Swayze, Voorhees and Green, JJ., dissenting), that 
such contract should be construed to restrain defendant either within Jersey 
City or within five hundred miles therefrom, and as so read was severable 
and sustainable in so far as it applied to the city, even if unenforceable as to 
outside territory. Fleckenstein Bros. Co. v. Pleckenstein (1908), — N. J. L. 
— , 71 Atl. 265. 

In the interpretation of a contract the court should place itself as near as 
may be in the situation of the contracting parties when the agreement was 
made and endeavor to ascertain the actual intent of the parties. Uinta Tun- 
nel Min. & Transp. Co.- v. Ajax Mining Co., 141 Fed. 563. A party's prom- 
ise is to be construed, if consistent with its terms, in the sense he must have 
believed that the party to whom it was made understood it. Metropolitan 
Bank v. Northern Fuel Co., 73 111. App. 164, affirmed 173 111. 345. No pre- 
cise or invariable rule can be laid down by which it may be determined 
whether the contract is entire or severable, for it is a question of construc- 
tion as to the intention of the parties, to be discovered in each case from 
the language employed and the subject matter of the contract. Atlantic & 
D. Ry. v. Del. Const. Co., 98 Va. 503. An agreement incidental to the sale 
of property as a business, that the seller will not enter into a competing 
business, is valid and enforceable notwithstanding it is in partial restraint of 
trade. McConnell v. Camors-McConnell, 140 Fed. 412. Accord Davis v. A. 
Booth & Co., 131 Fed. 31 ; Fisheries Co. v. Lennon, 130 Fed. 533. Parties may 
make a valid agreement in restraint of trade where the operation of the 
agreement is partial and limited under reasonable conditions and where it 
is supported by a valid consideration. Swigert & Havard v. Tilden, 121 
la. 650, 97 N. W. 82; Trenton Potteries Co. v. Oliphant, 58 N. J. Eq. 507; 
A. Booth &■ Co. v. Seibold, 74 N. Y. S. 776. The trend of opinion is that 
such a contract is not injurious to the public interests so long as the area 
within which the business is restrained is no greater than is covered by the 
business whose good will has been sold. Page, Contracts, vol. I, § 378. 
Restraint as to Jersey City was clearly necessary for the protection of the 
business as it existed at the time of the sale, and to that extent is not in 
opposition to public policy and may be enforced. Trenton Potteries Co. v. 
Oliphant, supra. 

Corporations — Taxation — Franchise Tax. — Appellee company, a corpo- 
ration, whose principal business is the manufacture and sale of oil from 
cotton seed, owns and operates two hundred or more tank cars for trans- 
porting its oil to market and to its customers. It uses all of its cars in its 
own business. The method is to hire the cars to the transporting railroad at 
so much per mile, and then pay the carrier the regular transportation 
charges. §4077, Ky. St. 1903, provides for the payment of a franchise tax 
to the state and a local tax thereon to the county, incorporated city, town and 
taxing district, where its franchise may be exercised, in addition to other 
taxes imposed by law, by twenty classes of companies enumerated therein. 
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"and every other like company, corporation or association, and also every 
other corporation, company or association having or exercising any special 
or exclusive privilege or franchise not allowed by law to natural persons, 
or performing any public service." In this action by appellee to restrain 
the collection of a franchise, tax assessed against it as a common carrier, 
held, that appellee came within the clause, "and every other like company," 
etc., and is liable for the tax. James, Auditor of Public Accounts, v. Ken- 
tucky Refining Co. (1908), — Ky. — ,113 S. W. 468. 

The majority of the -court rested their decision on the ground that as to 
the transportation of oil in its tank cars appellee is a common carrier and 
therefore a "like company" to those enumerated. Hobson, J., dissenting, and 
Barker and Lassing, JJ., concurring in the dissent, took the position that 
appellee is not a common carrier inasmuch as it only transports its own 
goods and therefore does not come within the clause, "and every other like 
company," etc. In Louisville Tobacco Warehouse Co. v. Commonwealth, 106 
Ky. 165, 20 R. 1047, 49 S. W. 1069, 57 L. R. A. 33, this statute was construed 
and was held not to embrace private trading corporations not having or exer- 
cising any special or exclusive privilege not allowed by law to natural per- 
sons, or performing any public service. Appellee in the principal case is a 
private trading company without such special or exclusive privilege and not 
performing a public service. Story, J., in U. S. v. Wigglesworth, 2 Story 
369, says : "My reasons for this conclusion are these : In the first place, it 
is, as I conceive, a general rule in the interpretation of all statutes, levying 
taxes or duties upon subjects or citizens, not to extend their provisions, by 
implication, beyond the clear import of the language used, or to enlarge their 
operation so as to embrace matters, not specifically pointed out, although 
standing upon a close analogy." To the same effect : Barbour v. City of 
Louisville, 83 Ky. 95 ; Commonwealth v. Fontain, 127 Mass. 452. 

Elections — Primary Elections — Use of Emblem on Ballots. — At a pri- 
mary election in the state of New York a number of ballots cast conformed 
in every respect to the statutory requirements as to size, color, weight and 
texture of paper, etc;, to be used, but in addition bore on their face the 
imprint of the "Union Label." Held, the presence of this imprint, so long 
as it was not put there for purposes of identification, did not render the 
ballots void. In re Peters (1908), 112 N. Y. Supp. 339. 

Election laws like the one under consideration aim at securing a secret 
ballot. In so far as they do this they are necessary and salutary. But being 
in a wiay a restriction on the election franchise they must be strictly con- 
strued. In re McDade, 60 N. Y. Supp. 333 ; In re Crowforth, 109 N. Y. Supp. 
1003. The right of suffrage is something sacred, something of which the 
voter cannot easily be deprived. This being the logic of the decision in 
question, it cannot but commend itself to us. We lately had occasion to 
comment favorably on a recent Oklahoma case, Edwards v. Miller, Mayor 
et al, 96 Pac. 747, — Okl. — (7 Michigan Law Review, page 74), which 
was a "positive and forcible vindication of the voter's right not to be dis- 
franchised through technical errors on the part of the election officers." The 
decision in the principal case is an even stronger assertion of the same view. 



